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Random Thought



Reexamine Estate Plans

 Divorce is commonly one of the largest financial transactions in which an 
individual will be involved and will materially affect their estate plans.

 There are a lot of things that were done that now need to be un-done or at least 
modified.

 Wills

 Insurance beneficiaries

 Retirement beneficiaries

 Trusts and their beneficiaries

 Bank and investment accounts

 Property titles

 Loan agreements

 Powers of attorney



Beneficiary Designations

 Lingering Beneficiary Designations Are a Mess:

 A Divorce Decree cannot revoke the beneficiary designation in an ERISA Plan; 

the Participant must file documents as required by the Plan. Engelhoff v. 

Engelhoff, 532 U.S. 141 (2001).

 State laws providing for automatic revocation are pre-empted and therefore 

void for ERISA plans.  Id.

 In Nebraska, the insurance policy is considered separate from the divorce, 

however, an unambiguous revocation of beneficiary designations in a divorce 

decree is effective for a non-ERISA policy.  Rice v. Webb, 287 Neb. 712 (2014)



Death During Divorce

 A Pending divorce suit abates upon the death of one of the spouses, because 

the death terminates the marital relationship.

 A Completed divorce suit which has been reduced to judgment does not abate 

upon the death of the spouse, even if the spouse dies within the 30 days after 

the Decree is signed.  Neb. Rev. Stat. § 42-372.01(1).  

 The Pending suit has no effect on the spouses’ relationship with each other; 

absent a premarital agreement or other valid waiver, the survivor will have all 

rights associated with being a spouse.    

 If the client is other-than-completely healthy, we usually recommend they 

sign a new medical power of attorney and living will at the outset of the case.



Financial Restraining Orders

 Temporary Restraining Orders are authorized by Neb. Rev. Stat. § 42-357:

 The Court may issue ex parte orders (1) restraining any person from 

transferring, encumbering, hypothecating, concealing, or in any way 

disposing of real or personal property except in the usual course of business 

or for the necessaries of life, and the party against whom such order is 

directed shall upon order of the court account for all unusual expenditures 

made after such order is served upon him or her,



General Overview of TCJA in Divorce

 Filing Status

 Dependents 

 Exemptions

 Dependent Care Expenses

 Child Tax Credits

 Education Expenses & Credits

 Alimony Changes & Planning Around Them

 Procedural & Professional Standards



Filing Status

 Still Married?

 Married, Filing Jointly

 This generally results in the lowest tax possible for the couple.

 Married, Filing Separately

 This generally results in the highest tax possible for the couple.  Why?

 No child and dependent care tax credit generally.  Exception applies.

 No adoption credit.  Exception applies.

 No earned income tax credit.  No exception applies.

 No tax-free exclusion of US bond interest (when paying qualified higher education expenses).  No exception 
applies.

 No tax-free exclusion of Social Security Benefits AT ALL if you lived with your spouse at ANY time during 
the year.

 No credit for elderly or disabled AT ALL if you lived with your spouse at ANY time during the year.

 No deduction for college tuition expenses, student loan interest, and education credits AT ALL.

 Capital loss offset is reduced to $1,500.

 IRA deductions are limited and it will depend.



Filing Status

 Still Married?

 Head of Household

 This applies in the following circumstances and it is much preferred over married, filing 
separately.

 Married persons who live apart.

 You were legally separated according to state law under a decree of divorce or separate 
maintenance at the end of the year.  If the divorce is not final, you are considered married.  
Exception:

 You lived apart from your spouse for the last 6 months of the year.  All temporary 
absences (like business travel, medical travel, etc.) are considered to be living with 
the spouse;

 You file a separate return from your spouse;

 You pay over half the cost of keeping up your home for the year;

 Your home was the main home of your child, stepchild or foster child for more than 
half of the year; AND

 You can claim this child as your dependent or could claim the child from the child’s 
custodial parent with signature of Form 8332.



Filing Status

 Divorced?

 The IRS looks to state law to determine whether you are divorced or married.

 If you are divorced, then you have two options:

 Single

 Head of Household

 Download Publication 501.  Seriously.  This gets complicated and this status confers many 

benefits

 You are unmarried or are considered unmarried on the last day of the year.

 You paid over half the cost of keeping up a home that was the main home for the year for 

a qualifying person.

 A qualifying person is generally a qualifying child or a qualifying relative (such as a dependent 

parent)



Exemptions

 This one is really simple.  No more personal exemptions from 2018 on 

forward.

 For pre-2018,

 The IRS has always determined that absent an agreement between the parents, 

evidenced by a Form 8332, the custodial parent will receive the children's tax 

exemptions. The custodial parent is going to the be parent where the child spent 

the most over-nights.  The parent with the most over-nights will need to sign Form 

8332 if the other parent intends to claim the child.  

 Now that the exemption credit is zero, consider trying to get the court to 

allocate the Child Tax Credit between parents. 



Credit for Dependent Care Expenses

 You will need a qualified person.

 Qualifying child under age 13 whom you can claim as a dependent.

 Even if you cannot claim your child as a dependent, they are treated as a 

qualifying person if:

 The child was under age 13; or, is older than that and cannot physically or mentally care 

for themselves; and

 You are the child’s custodial parent.  

 The custodial parent is the parent with whom the child lived for the greater number of nights for 

the year.  

 If the child was with each parent for an equal number of nights, the custodial parent is the parent 

with the higher adjusted gross income.  

 The noncustodial parent cannot treat the child as a qualifying person even if that parent is entitled 

to claim the child as a dependent under the special rules for a child of divorced or separated 

parents.  

 Note here that qualified persons can be parents, etc., but that is outside scope.



Credit for Dependent Care Expenses

 Who gets it? All 5 rules here must be met.

 1.  Your filing status may be single, head of household, qualifying widow(er) with 

dependent child, or married filing jointly.  We will discuss married, filing 

separately on the next slide.

 2. The care was provided so you (and your spouse if filing jointly) could work or is 

looking for work. However, if you did not find a job and have no earned income for 

the year, you cannot take the credit or the exclusion. 

 3. The care must be for one or more qualifying persons.

 4. The person who provided the care was not your spouse, the parent of your 

qualifying child, or a person whom you can claim as a dependent. If your child 

provided the care, he or she must have been age 19 or older by the end of the 

year, and he or she cannot be your dependent

 5.  You properly report the required information about the provider and qualified 

person.



Credit for Dependent Care Expenses

 Who does not get it?

 Married, filing separately.

 Exception:

 You lived apart from your spouse during the last 6 months of the year;

 Your home was the qualifying person’s main home for more than half of the year; and,

 You paid more than half of the cost of keeping up that home for the year.



Child Tax Credit

 Publication 972

 The child tax credit is $2,000 per child.

 AGI Phase-out:

 $400,000 for married, filing jointly 

 $200,000 for all other returns

 Fraud

 If you claimed the child tax credit, additional child tax credit or other dependent credit 

when you should not have and it was an intentional or reckless disregard, you cannot 

claim these credits for 2 years.

 If you claimed it for fraudulent purposes, you are denied for 10 years.



Child Tax Credit

 What children qualify?

 The child is your son, daughter, stepchild, eligible foster child, brother, sister, 

stepbrother, stepsister, half brother, half sister, or a descendant of any of them (for 

example, your grandchild, niece, or nephew);

 The child was under age 17 at the end of the year;

 The child did not provide over half of their own support during the year;

 The child lived with you for more than half of the year;

 The child is claimed as a dependent on your return;

 The child does not file a joint return for the year;

 The child is a U.S. citizen, national or resident alien.



Education Expenses and Credits

 Who can claim it?  The better question is who cannot claim it.

 The student if they are claimed as a dependent on another person’s tax return.

 If your filing status is married, filing separately.  No exception applies here.

 You were a nonresident alien for any part of the year and do not elect to be 

treated as a resident alien for tax purposes.

 Your modified AGI exceeds:

 $180,000 if MFJ or $90,000 if single, HOH or qualifying widow(er) for the American 

Opportunity Credit

 This credit is capped at $2,500, $2,000 for the first $2,000 spent and 25% of the next $2,000 spent.

 $134,000 if MFJ or $67,000 if single, HOH or qualifying widow(er) for the Lifetime 

Learning Credit

 This credit is 20% of expenses up to a maximum of $10,000 in spending (so, $2,000 credit)



Alimony

 To be considered Alimony, it must meet these definitions:

 The payment is made in cash.  Payment of expenses directly can qualify under certain 
conditions;

 The payment is made under a divorce or separation instrument (temporary decrees are 
okay);

 A decree of divorce or separate maintenance (or written instrument incident to such a decree)

 A written separation agreement

 Any other decree requiring a spouse to make payments for the support or maintenance of the 
other spouse

 Note that amendments are generally not retroactive for federal tax purposes, unless merely to correct an 
error

 The divorce or separation instrument does not designate the payment as non-alimony;

 The paying spouse is not required to make payments after the death of the recipient 
spouse;

 The spouses cannot be members of the same household at the time payment is made; 
and

 The spouses do not file a joint income tax return.



Alimony

 Effect of new tax bill

 Generally eliminates the deduction for alimony paid for the paying spouse and the 
inclusion of income to the receiving spouse.  It is a tax increase in aggregate and 
the IRS does not have to check to make sure that the payer and payee match.  

 Instruments Executed  Before December 31, 2018

 Existing alimony deductibility and inclusion will continue as if there was no change in the 
law.

 Instruments Executed After December 31, 2018

 Alimony will not be deductible by the paying spouse and will not be included in the 
recipient spouse’s income.

 Modifications.  If an instrument executed before December 31, 2018 is 
subsequently modified:

 Deduction and inclusion ends if the modification expressly provides that the amendments 
are to use the new rule.

 Otherwise, the old rule still applies and deduction and inclusion continues.



Alimony Substitutes
 Form over substance and step transactions

 This is a judicial doctrine  originating from Gregory v. Helvering, 293 U.S. 465 

(1935) where there exists a series of steps that are part of an overall single 

integrated event.  The step transaction doctrine allows the court to collapse the 

steps into one step, which usually has a different and more undesirable tax 

consequence. 

 Example: Tax-free corporate reorganizations 

 Form over substance doctrine

 As its name implies, the substance of a transaction can be mandated by taxing 

authorities, even when the actual form of the transaction is to the contrary.  

 Example: Employee versus independent contractor

 Alimony substitutes are going to require some degree of cooperation between 

the former spouses.  So, if it is a high conflict divorce and the parties want 

nothing to do with each other, this is going to limit some options.



Alimony Substitutes

 In some circumstances, distributions from an ERISA plan could provide an 

adequate substitute for Alimony.  

 Payments made to an Alternate Payee, from a Qualified Plan, pursuant to a 

Qualified Domestic Relations Order are exempt from the 10% early withdrawal 

penalty.  IRC § 72(t)(2)(C).

 At the same time, you can submit as many QDRO’s to one qualified plan as 

you like.  29 CFR § 2530.206(b).  

 By funding the Qualified Plan with more than they would plan to save for 

retirement, the Participant receives a deduction from ordinary income tax.  

 And by receiving funds under the QDRO, the Alternate Payee pays only 

ordinary income tax, and no penalty on the proceeds.

 Substance over form and step-transaction doctrines likely will not apply here.

 Note that this does not apply to an IRA.



Alimony Substitutes

 Income Producing Property

 Consider transferring income producing property into an entity whereby the other 

spouse manages the property, which is a compensable service.

 Example:  Couple owns several rental properties

 Those can be put into an entity (NOT a corporation) and one spouse charges a management fee to 

manage the properties.  Note that it will need to be a commercially reasonable fee.  This is 

generally going to be around 10-15% of gross rents.

 Result: Entity takes deduction for paying the management fee and manager reports the 

management fee as income.  

 What if the former spouses do not want to have common ownership of the entity?

 Those could be put into an entity where one spouse has a non-equity position and receives a 

guaranteed payment (partnerships only).  Guaranteed payments are deductible by a partnership 

and includible by the recipient.  Again, it should be commercially reasonable.

 Be cognizant of the consequences when the underlying property is sold, because the 

income producing property will be gone, unless it was replaced with a new one.



Alimony Substitutes

 Using a trust

 Again, this will require income-producing property and it will need to reliably 

produce sufficient income to ensure that corpus is not invaded.  Why?

 Distributions of corpus from a trust are not deductible (they are not factored into DNI)

 This would require an irrevocable trust.  Remember that a revocable trust is a 

grantor trust for income tax purposes.  The income from a grantor trust is taxed to 

the grantor of the trust as if they had not created the trust.

 Even though the trust is irrevocable, it could be set up so that it terminates upon a term 

of years, marriage by a beneficiary, or cohabitation, etc.

 Employment

 The spouse can be an employee of the other spouse’s Company through an 

employment or consulting agreement.  Again, actual services should be rendered.



Property Settlement

 Tax Impacts

 A transfer of property in a divorce is, by default, to be considered property 

settlement, unless it is alimony or child support.  So, the thing to remember here 

is that if it flunks the alimony test or is not child support, then it is going to be 

property settlement.

 The transferee spouse has the same basis as the transferor spouse had immediately 

before the transfer.

 The transfer of property is not a taxable event.  However, the parties will need to 

consider potential unrecognized tax liabilities when transferring property, as some 

property will have no potential tax liabilities (like cash), while other property will 

have potential tax liabilities (like securities or retirement plans)

 Transfers of a retirement can have tax consequences if the spouse decides to take funds 

out of the retirement account.



Tax Returns - Conflict of Interest

 Joint Returns

 Situation:  The CPA prepared joint tax returns for many years and one of the 

spouses calls to say that a divorce is going to happen.

 Result:  The moment this is said by either client (you as a CPA serve both), then a 

conflict of interest exists.

 What are the issues for the CPA?

 Independence.  They are not independent to both parties.

 AICPA 

 Circular 230



Income Tax Returns

 What should the attorney do?

 Have a second CPA look over the return to ensure it is correct, but also that it 

results in the best overall answer for their client.  

 Remember that liability is joint and several, which is a major downside in certain 

circumstances (for instance, one spouse is high earning and the other is low earning).

 If a joint return is filed, have the CPA allocate the tax return to see the relative 

tax generated by each spouse (Example to follow).  With this, a settlement can be 

structured such that the tax generating spouse pays the tax.









Being an Expert Witness

 Expert Witness

 You are an officer of the court.  You should have knowledge, skill, experience, 

training, or education which will help the trier of fact to understand the evidence 

or to determine a fact in issue.

 If you do not have these factors, then do not try to wing it as it will be quickly 

discovered.  This will end badly.

 Tell the truth.  It will come out in court that you are not and that will end badly.

 Do not manipulate facts to favor a party.  This will also come out in court with the same 

result.

 Document your conclusion and the basis therefor.  Prepare a report that all readers can 

easily understand.

 Do not destroy evidence and provide all documents requested.  You should have nothing 

to hide.  No conflicts of interest remember?

 Do not practice law by rendering legal advice.

 Follow professional standards for the engagement.



Questions and Comments?

 Matt Stadler

 RG & Associates Certified Public 

Accountants LLC

 11920 Burt Street, Suite 160

 Omaha, NE 68154

 402-502-0980

 mstadler@rgomaha.com
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